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SAN FRANCISCO, CALIFORNIA
Tuesday, February 7, 2012, 9:06 A.M.
Department No. 318
The Honorable Wallace P. Douglass, Retired Judge
---000---

THE CLERK: Please remain seated and come to
order. Department 318 of the San Francisco Superior
Court is now iIn session, the Honorable Wallace Douglass,
judge presiding. Please come to order.

THE COURT: Jurors and alternates are all
present. Counsel from both sides are present. The
plaintiff is personally present.

Madam Clerk, could you read off the phone
number -- and 1°d ask every juror, on a piece of paper
from your notebook, to note the phone number of this
department, this courtroom, so iIn case anything comes up
and you“"re delayed, then you can let us know.

THE CLERK: Yes, Your Honor. Department 318"s
telephone number i1s 551-3738.

THE COURT: Next step in the trial will be for
me to read some introductory instructions to you. Each
of you has a set of those instructions, SO you can
follow along as 1 read them aloud. The side type is of
no significance. They like to fill the page with type.

Sometimes 1t°"s big; sometimes it"s little. The titles

HOLLY MOOSE & ASSOCIATES (415)332-4959
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for the iInstructions are just to aid you in identifying
them. Please don"t use the titles as a tool to
interpret what the Instruction means.

Starting with number 100, I*1l read the

introductory instructions:

You have now been sworn as jurors in
this case. | want to Impress on you the
seriousness and Importance of serving on a
jury. Trial by jury is a fundamental right
in California. The parties have a right to
a jury that i1s selected fairly and comes to
the case without bias and that will attempt
to reach a verdict based on the evidence
presented.

Before we begin, 1 need to explain how
you must conduct yourselves during the
trial. Do not allow anything that happens
outside this courtroom to affect your
decision. During the trial, do not talk
about this case or about the people involved
in it with anyone, including family and
persons living in your household, friends
and coworkers, spiritual leaders, advisors
or therapists.

This prohibition is not limited to

HOLLY MOOSE & ASSOCIATES (415)332-4959
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face-to-face conversations; it also extends
to all forms of electronic communications.
Do not use any electronic device or media
such as a cell phone or smartphone, PDA,
computer, the Internet, any Internet
service, any text or instant messaging
service, any Internet chat room, blog or Web
site, including social networking Web sites
and on-line diaries, to send or to receive
any information to or from anyone about this
case or your experiences as a juror until
after 1 have discharged you from your jury
duty.

You may say that you"re on a jury and
how long the trial may take, but that is
all. You must not even talk about the case
with the other jurors until after 1 tell you
that it is time for you to decide the case.

During the trial, you must not listen
to anyone else talk about the case or the
people involved iIn the case. You must avoid
any contact with the parties, the lawyers,
the witnesses and anyone else who may have a
connection with the case.

IT anyone tries to talk to you about

HOLLY MOOSE & ASSOCIATES (415)332-4959
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this case, tell that person that you cannot
discuss i1t because you are a juror. ITf he
or she keeps talking to you, simply walk
away and report the incident to the
courtroom clerk as soon as you can.

After the trial i1s over and I-"ve
released you from jury duty, you may discuss
the case with anyone but are not required to
do so.

During the trial, do not read, listen
to or watch any news reports about this
case. This prohibition extends to the use
of the Internet iIn any way, including
reading any blog about the case or about
anyone involved iIn i1t or using Internet maps
or mapping programs or any other program or
device to search for or to view any place
discussed iIn the testimony.

You must decide this case based on the
evidence presented in this trial and on the
instructions of law that I will provide.
Nothing that you see, hear or learn outside
this courtroom is evidence unless |
specifically tell you i1t is. |If you receive

any information about this case from any
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source outside of the courtroom, promptly
report the incident to the courtroom clerk.

That all jurors see and hear the same
evidence at the same time Is iImportant.
Don"t do any research on your own or as a
group. Do not use dictionaries, the
Internet or other reference materials. Do
not investigate the case or conduct any
experiments. Do not contact anyone to
assist you, such as a family accountant,
doctor or lawyer. Do not visit or view the
scene of any event involved in this case.
IT you happen to pass by the scene, do not
stop or investigate. All jurors must see or
hear the same evidence at the same time.

Keeping an open mind throughout the
trial is important. Evidence can only be
presented one piece at a time. Do not form
or express any opinion on this case while
the trial i1s going on. You must not decide
on a verdict until after you®ve heard all
the evidence, have discussed i1t thoroughly
with your fellow jurors in your
deliberations.

Do not concern yourself with the

HOLLY MOOSE & ASSOCIATES (415)332-4959
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reasons for the rulings 1 make during the
course of the trial. Do not guess what I
may think your verdict should be by anything
I might say or do.

When you begin your deliberations, you
may discuss the case only in the jury
deliberation room and only when all jurors
are present. You must decide what the facts
are in this case and, | repeat, must base
your verdict only on the evidence which you
see or hear in this courtroom. Do not let
bias, sympathy, prejudice or public opinion
influence your verdict.

At the end of the trial, 1 will explain

the law that you must follow to reach your
verdict. You must follow the law as |
explain 1t to you even i1f you do not agree
with the law.

To assist you iIn your tasks as jurors, 1 now
explain how the trial will proceed. 1 begin by
identifying the parties to the case. John Kao filed
this lawsuit. He"s called a plaintiff. He seeks to
collect money from the University of San Francisco, USF,
and from Martha Peugh-Wade, who are called defendants.

First, each side may make an opening statement,

HOLLY MOOSE & ASSOCIATES (415)332-4959




o o A wWwDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10

but neither side is required to do so. An opening
statement iIs not evidence; i1t is simply an outline to
help you understand what that side expects the evidence
will show. Also, because giving you the evidence in the
most logical order is often difficult, opening
statements allow you to keep an overview of the case iIn
mind during your presentation of the evidence.

Next, the jury will hear the evidence. John Kao
will present evidence first. When he"s finished,
defendants will have an opportunity to present their
evidence. The side which asks the witness to testify
will question the witness first. This questioning is
called direct examination. Then the other side has its
opportunity to question the witness. This questioning
by the other side is called cross-examination.

Document and objects referred to during the
trial are called exhibits. Exhibits which come from
John Kao will receive number designations, beginning
with the number 1, and exhibits which come from
defendants will receive letter designhations, beginning
with the letter A. These designations help to ensure
that the exhibits are clearly identified. Exhibits are
not evidence until 1 admit them into evidence.

During your deliberations, you will be able to

look at the exhibits admitted into evidence. Many rules

HOLLY MOOSE & ASSOCIATES (415)332-4959
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govern whether 1 can admit an exhibit into evidence.
When one side asks me to admit an exhibit into evidence,
the other side has a right to object and to ask me to
decide whether the rules permit me to admit the exhibit
into evidence. Sometimes I may decide immediately, but
usually 1 will need to hear arguments outside of your
presence, make sure | understand on what rules the
evidence -- what rules the objection is based.

After the parties have presented their
evidence, 1711 instruct you further on the law that
applies to this case, and the parties will present
closing arguments. What is said in closing arguments is
not evidence. The parties offer arguments to help you
understand the evidence and how the law applies to the
evidence.

Many times I will use the word "received"
instead of "admitted,”™ but It means the same thing iIn
terms of an exhibit. If there®s a motion to introduce
an exhibit into evidence and I say iIt"s received, that"s
the same thing as admitted.

Back to the text of 102.

You have been given notebooks and may

take notes during the trial. Do not remove
the notebooks from the jury box at any time

during the trial. You may take your notes

HOLLY MOOSE & ASSOCIATES (415)332-4959
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into the jury room during deliberations.

You should use your notes only to remind
yourself of what happened during the trial.
Do not let your note-taking interfere with
your ability to listen carefully to all of
the testimony and to watch the witnesses as
they testify, nor should you allow your
impression of a witness or other evidence to
be influenced by whether or not other jurors
are taking notes. Your iIndependent
recollection of the evidence should govern
your verdict and you should not allow
yourself to be influenced by the notes of
other jurors, iIf those notes differ from
what you remember.

At the end of the trial, you may remove
your notes from the notebooks and take them
as souvenirs. If you do not want to keep
your notes, they will be collected and
destroyed. In either event, please leave
behind notebooks, which still have blank
pages in them for use by future jurors.

Departing from the instruction for a moment, |1

want to elaborate on the note-taking instruction | just

read. There are two points, essentially, that that

HOLLY MOOSE & ASSOCIATES (415)332-4959
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instruction makes: One is that the facial expressions,
the gestures, the body language that accompany a
witness™s testimony are important things for you to
notice, to help you evaluate the testimony.

So what I suggest is even iIf you do have the
ability to take down word for word what a witness has
said, that you not employ that ability, because it you
do, you"ll have your head down taking notes and you-ll
miss facial expressions, gestures and body language.

The second point the instruction makes is that
each juror®s notes are for his or her use iIn helping him
or her to remember what the evidence was. They"re not
an official record of the trial. What that means is if
within the course of deliberations a disagreement should
arise as to what a certain witness said about a certain
thing, please don"t simply turn to one of your number
and say "'Oh, Ms. Jones, you took thorough notes. Look
it up In your notes and tell us what the witness said.”

What you need to do is discuss it, relying each
on his or her own recollection. Often a little

discussion will resolve the difference. Someone will

say "Oh, you®"re right. | do remember now. He said he
was going down the hill, not up the hill. 1 got turned
around 1n my directions.”™ Problem solved.

I¥, however, discussion doesn"t resolve the

HOLLY MOOSE & ASSOCIATES (415)332-4959
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problem, we"re fortunate enough to have a court reporter
with us on this case. Ms. Moose has joined us now. And
she does her job of taking down word for word what every
witness said, and she doesn®t have to be concerned with

facial expressions and gestures. And you can ask for a

read-back from the court reporter"s notes.

IT that becomes necessary, let me urge you to
tailor your request for read-back as narrowly as you
reasonably can. If, for example, this were a case
involving two cars crashing together at an intersection,
say a Ford and a Chevrolet, and there was a witness who
was a pedestrian who saw the accident, and he testified
at the trial and the question arose during deliberations
as to what color the pedestrian said the traffic light
was for the Chevrolet when it entered the intersection,
iT you simply ask for a read-back of the pedestrian®s
testimony, and the pedestrian testified two hours on
direct examination and two hours on cross-examination,
you®"ll get about four hours of read-back, which is more
than you really need to answer the question you have.

IT you tailor the request narrowly and say
"What color did the pedestrian say the traffic light was
for the Chevrolet when i1t entered the intersection,"”
probably be able to take care of the question in four

minutes or so, and everyone comes out ahead.

HOLLY MOOSE & ASSOCIATES (415)332-4959
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On to 103.

There are two defendants iIn this trial.
You should decide the case against each
defendant separately as if It were a
separate lawsuit. Each defendant is
entitled to separate consideration of her or
its own defenses. Unless 1 tell you
otherwise, all instructions apply to each
defendant.

A not-for-profit public-benefit
corporation, University of San Francisco, is
a party in this lawsuit. The University of
San Francisco i1s entitled to the same fair
and impartial treatment that you would give
to an individual. You must decide this case
with the same fairness you would use i1f you
were deciding the case between individuals.

When 1 use words like "person’™ or *‘he"
or ''she™ in these instructions to refer to a
party, those instructions also apply to the
University of San Francisco.

You must not consider whether any of
the parties iIn this case has iInsurance. The
presence or absence of iInsurance is totally

irrelevant. You must decide this case based

HOLLY MOOSE & ASSOCIATES (415)332-4959
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only on the law and on the evidence.

Sworn testimony, documents and other
things may be admitted into evidence. You
must decide what the facts are in this case
with the evidence you see and hear during
the trial. You may not consider as evidence
anything that you see or hear when court is
not In session, even something done or said
by one of the parties, attorneys or
witnesses.

What the attorneys say during the trial
iIs not evidence. In their opening
statements and closing arguments, the
attorneys will talk to you about the law and
the evidence. What the lawyers say may help
you to understand the law and the evidence,
but their statements and arguments are not
evidence. The attorneys®™ questions are not
evidence. Only the witnesses™ answers are
evidence.

You should not think that something is
true just because an attorney"s question
suggests that it Is true. However, the
attorneys for both sides can agree that

certain facts are true. Such an agreement

HOLLY MOOSE & ASSOCIATES (415)332-4959
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is called a stipulation. A fact to which
the parties have stipulated through their
attorneys needs no other proof. You must
accept stipulated facts as true in this
trial.

Each side has the right to object to

evidence offered by the other side. If I do
not agree with that objection, I will say it
is overruled. If I"ve overruled an

objection to a question, the witness will

answer and you may consider that answer as

evidence.
IT I agree with an objection, 1 will
say that it is sustained. |If I sustain an

objection to a question, you must ignore the
question. If the witness did not answer the
question, you must not guess what the
witness might have said or why | sustained
the objection. If the witness has already
answered, you must ignore the answer.

Sometimes I will need to talk to the
attorneys privately. Do not be concerned
about our discussions or try to guess what
we were saying. If we confer in muted

voices In the courtroom and you can hear

HOLLY MOOSE & ASSOCIATES (415)332-4959
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parts of what we"re saying, please let us
know we"re speaking too loudly.

An attorney may make a motion to strike
testimony that you have heard. If | grant
the motion, you must totally disregard that
testimony, must treat it as if it did not
exist.

A witness i1s a person who has knowledge
related to this case. You"ll have to decide
whether you believe each witness and how
important each witness"s testimony is to the
case. You may believe all, part, or none of
a witness"s testimony.

In deciding whether to believe a
witness"s testimony, you may consider, among
other things, the following: A, how well
did the witness see, hear or otherwise sense
what he or she described in court; B, how
well did the witness remember and describe
what happened; C, how did the witness look,
act and speak whille testifying; D, does the
witness have any reason to say something
that was not true, did the witness show any
bias or prejudice, did the witness have a

personal relationship with any of the

HOLLY MOOSE & ASSOCIATES (415)332-4959
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parties involved in the case, does the
witness have a personal stake in how this
case is decided; E, what was the witness"s
attitude toward this case or about giving
testimony.

Sometimes the witness may say something
that 1s not consistent with something else
he or she said. Sometimes different
witnesses will give different versions of
what happened. People often forget things
or make mistakes on what they remember.
Also, two people may see the same event but
remember i1t differently. You may consider
these differences, but do not decide the
testimony iIs untrue just because i1t differs
from other testimony.

However, if you decide that a witness
has deliberately testified untruthfully
about something important, you may choose
not to believe anything that witness said.
On the other hand, i1If you think the witness
testified untruthfully about some things but
told the truth about others, you may accept
the part which you think is true and ignore

the rest.

HOLLY MOOSE & ASSOCIATES (415)332-4959
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Do not make any decisions simply
because there were more witnesses on one
side than on the other. If you believe the
testimony of a single witness is true, that
testimony i1s enough to prove a fact.

You must not be biased in favor of or
against a witness because of his or her
disability, gender, race, religion,
ethnicity, sexual orientation, age, national
origin or socioeconomic status.

Instructions for the alternate jurors:

As alternate jurors, you are bound by
the same rules that govern the conduct of
the 12 regular jurors who are sitting on the
panel. You will observe the same trial and
should pay attention to all of my
instructions just as If you were sitting as
a regular juror.

Sometimes a regular juror®s excused
during a trial on account of an illness or
other reason. If that happens, an alternate
juror will be selected to take that regular
juror®s place.

Each one of us has biases about or

certain perceptions of other people. We may

HOLLY MOOSE & ASSOCIATES (415)332-4959
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be aware of some of our biases. We may not
share them with others. We may not be aware
of some of our other biases.

Our biases often affect how we react,
favorably or unfavorably, towards someone.
Bias can affect our thoughts, how we
remember, what we see or hear, what we
believe or disbelieve, how we make important
decision.

As jurors, you“re being asked to make a
very important decision iIn this case. You
must not let bias, prejudice or public
opinion influence your decision. Your
verdict must be based solely on the evidence
presented.

You must carefully evaluate the
evidence and resist any urge to reach a
verdict that i1s influenced by bias for or
against any party or witness.

From time to time during the trial, 1
may need to talk with the attorneys outside
the hearing of the jury. Usually such
conversations can take place in muted tones
in a corner of the courtroom, or the

attorneys and 1 will step into the hallway

HOLLY MOOSE & ASSOCIATES (415)332-4959
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to confer. Occasionally 1 may ask you to
leave the courtroom while we confer in the
courtroom setting.

The purpose i1s not to keep relevant
information from you, but to decide how to
treat certain evidence under the rules of
evidence. Do not be concerned about what
our discussions -- do not be concerned about
our discussions or try to guess what iIs
being said.

I may not always grant an attorney”"s
request for a conference. Do not consider
my granting or denying any request for a
conference as an indication of my opinion of
the case or my view of the evidence.

I know that many of us are used to
communicating, and perhaps even learning, by
electronic communications and research.
However, there are good reasons why you must
not electronically communicate or do any
research or anything having to do with this
trial or the parties.

In court, jurors must make important
decisions that have consequences for the

parties. These decisions must be based only
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on the evidence that you see and hear in
this courtroom.
The evidence that is presented iIn court
can be tested and can be shown to be right
or wrong by either side. It can be
questioned and 1t can be contradicted by
other evidence. What you might read or hear
on your own could easily be wrong, out of
date or inapplicable to this case.
The parties can receive a fair trial
only i1f the facts and information on which
you base your decisions are presented to you
as a group, with each juror having the same
opportunity to see, hear and evaluate the
evidence.
Also, a trial is a public process. It
depends on disclosure, in the courtroom, of
facts and evidence. Using information
gathered iIn secret by one or more jurors
undermines the public process and violates
the rights of the parties.
One topic In addition to the note-taking that 1
covered extemporaneously, 1711 cover extemporaneously
too, and that is the following: The question sometimes

arises ""Can jurors pose questions to be answered by the
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witness who"s testifying?"” And the answer iIs yes, but
only indirectly and according to the protocol I"m about
to outline to you.

I1"11 let each attorney ask all the questions he
wants to of every witness who testifies, subject to my
power to cut them off iIf they get too long-winded or too
far afield.

When the attorneys have concluded their
questioning, 1711 ask whether you, the jurors, have any
questions you™d like to have posed to the witness. |IFf
you have, please indicate so by raising your hand, but
please do not ask the question aloud. Write it down on
a piece of paper from your notebook.

The questions will be collected. 1711 confer
with the attorneys. And then some questions 1711 be
able to ask just exactly as you"ve written them, just
read to the witness word for word; some of them I might
have to edit a little bit to comply with some technical
requirement or other; and some questions won"t be asked
at all.

Common reason for not asking a question is that
the answer to the question is not admissible evidence
under the rules of evidence. Sometimes the mere tone of
a question can be enough to keep 1t from being asked.

For example, the question in the following tone would

HOLLY MOOSE & ASSOCIATES (415)332-4959
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not be asked: *Well, Mr. Witness, if you were so
all-fired scared, like you said you were, why didn"t you
run away?"'

This kind of question that challenges the
accuracy of the witness®s testimony and takes issue with
the witness is called an argumentative question. It"s
objectionable when posed by an attorney. It"s probably
a little more objectionable from you, the jury, and me,
the judge, who are neutrals in the case. So
argumentative questions will not be asked.

111 ask you when you do turn in your
questions, don"t fold up the piece of paper, “cause I
have to fumble to try to unfold it; 1 drop them on the
floor. |If you just turn them in flat, 1t makes it
easier for me.

As for the alternates, your rights and
obligations are the same as for the regular jurors.
You"re obliged to be on time and to pay attention, and
you have the same right to take notes and ask questions.

What" 1l happen if a regular juror has to be
discharged is that according to the order in which we
called out your names and identified you, the next in
order among the alternates will take the place of the
juror who has had to be discharged. And you just move

from alternate seat to juror seat, and you become juror
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3 or 8 or 5 or whatever, and the trial goes on.

IT the regular juror has to be discharged at a
time after deliberations have begun, then it differs a
little bit in that 1 will instruct the jury that they
have to go back to square one, begin their deliberations
anew, because the parties are entitled to a verdict
which i1s a product of the same 12 jurors deliberating
who actually sign on to the verdict or agree to the
verdict.

Have the alternates any questions about their
role?

Okay -

As indicated in the instructions | just read to
you, the next step iIn the trial process is opening
statements. Opening statements are an opportunity for
each side to give you their notion, their idea,
expectations of what the evidence will show and to put
it in an order that will form a sort of a framework that
you can fit the evidence into, if i1t fits.

I think at least one of the lawyers will have
some presentation, PowerPoint. The fact that somebody®s
taken the trouble to put something in PowerPoint form
doesn®"t make it any more reliable or any more true or
give i1t the value of evidence it would not otherwise

have. 1 emphasize again, opening statements are not
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evidence.

Now, the plaintiff has options, two options.
He can either waive opening statement or go ahead and
present an opening statement now.

Mr. Katzenbach, what"s your pleasure?

MR. KATZENBACH: Your Honor, we"d like to
present an opening statement.

THE COURT: Okay.

MR. KATZENBACH: Pardon me, Your Honor. [I"m at
the mercy of electronics.

OPENING STATEMENT BY MR. KATZENBACH

MR. KATZENBACH: Ladies and gentlemen of the
Jjury, this is an opportunity for John Kao to explain to
you what the evidence that we will present shows.

We will be giving you a summary of what we
think -- what we intend to prove to you in the course of
this case. We intend to present to you an overview of
the sort -- of the kinds -- of the evidence that the
documents, the witnesses and the other matters --
documents and witnesses we think will show.

We are not at this point going to argue to you
inferences that you should draw from that. That is, of
course, something that you will have to decide at the
conclusion of the case after you"ve heard all the

witnesses and all the testimony. But at this point, we
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are going to go -- present to you an overview of what
this case iIs about.

I will, in connection with this, try to give
you an overview of what we think the evidence will be,
what the facts will be, and will hope to give you a road
map of what i1t Is this case concerns.

But fundamentally, fundamentally, this case is
about a simple problem -- a simple idea. There"s a
phrase that the nail that sticks up gets hammered down.
For some cultures that®"s a phrase arguing for
conformity. But in our culture, under our laws, when
you stand up for -- to oppose discrimination, you cannot
be lawfully hammered down. And that"s what this case 1is
going to be about. It"s going to be about how the
University of San Francisco hammered down Dr. Kao
because he tried to raise issues of discrimination.

It 1s not going to be about violence in the
workplace. It is going to be about the university®s use

of claims of violence in the workplace to hammer Dr. Kao

down.

But let me begin with an overview of the people
in this case. The people iIn this case begin -- pardon
me -- begin with my client, Dr. Kao. He was a professor

at the University of San Francisco from 1991 forward.

He grew up in Utah, where he went -- where his father
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was a professor at the University of Utah. The --

well, I feel like a fool, don"t I.

There we go.

The people in this case, begin, as I said, with
Dr. Kao. He graduated from Utah at the age of -- the
University of Utah at the age of 18, went to Princeton
University to study mathematics, to get a Ph.D. He went
into the graduate program at the Princeton University in
mathematics at the age of 18.

And there is Dr. Kao, as you can see, standing
in the back as a graduate student.

At the university, he was active In various
affairs. This is a picture of him with the judo club.
He was also on the Asian student union. And he also
acted as a volunteer firefighter. He graduated in 1991.
He graduated with a Ph.D. degree from Princeton
University.

After teaching at -- after spending a postdoc
year at the -- prior to getting his formal degree at
University of North Carolina, he began teaching as an
assistant professor at the University of San Francisco.
He was assistant professor from 1991 to 1997. In 1997
he was given tenure and became an associate professor.

And this i1s him today, where he continued --

where he was associate professor at the University of
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San Francisco from 1997 to 2009, when he was fired; 17
years of teaching.

Also In this case there"ll be evidence from
Stephanie Kao, which is John Kao"s sister. There will
be testimony in this case from members of the University
of San Francisco administration.

To the extent possible we have pictures here,
it"s to help you recognize the individuals when they
testify.

We will have testimony from Jennifer Turpin,
who, at the time of most of the events of this case, was
the dean of the College of Arts and Science. And she"s
now the provost at the university. Sometimes people
refer to her perhaps as dean, sometimes as provost, but
she®s in both capacities. She is the same person.

We will also have Martha Peugh-Wade. You-"ll
hear from her. She"s the assistant vice president of
human resources. She"s also a defendant In this case.

Brandon Brown, associate dean of sciences and
is a professor of physics and astronomy at the
university. He will be testifying to you primarily
about the events in 2008 and the involvement, and
particularly, as we will get into iIt, issues concerning
the search for faculty members -- faculty member in the

mathematics department that was being conducted in 2008.
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We"ll also have testimony from Dan Lawson, who
was the direct of public safety.

In addition who may testimony are Donna Davis,
general counsel; Marcello Camperi, who is the dean of
Arts and Sciences after Dr. Turpin became the provost;
we"ll also have testimony from Maye-Lynn -- we may have
testimony about and concerning -- possibly from
Maye-Lynn Gon-Soneda, who was the assistant human
resources director; David J. Philpott, who was the
director of labor and employment relations; Carissa
Harvey, program assistant for Dean Brown; and Liza
Locsin, who was assistant to the dean.

Members of the department of mathematics that
will be testifying or will be important people to
remember are Peter Pacheco, who was the department
chair, and there*ll be testimony about what the role of
the department chair is; Tristan Needham, who is a
professor and a member of the search committee in 2008,
which iIs going to be an important year for your
deliberations, an important year in this case; Paul
Zeitz, who is also a professor In mathematics, and he
was the chair of the search committee; and Stephen
Yeung, who was assistant professor and also a member of
the search committee.

We have other members of the department of
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mathematics that you will hear about and hear testimony
from: Bob Wolf, who was assistant professor. He was
assistant professor with tenure; Stephen Devlin, an
associate professor; Professor Benjamin P. Wells, who
was a professor both In mathematics and In computer
science; and Dayna Soares, who was an adjunct professor.
That 1s a professor who teaches on occasion, doesn"t
have tenure. You"ll hear from them.

Also people that you may have reference to is
John Stillwell, who"s a professor at the mathematics
department. 1 don®"t know that Mr. Stillwell will
testify, but there may be testimony about him. Renée
Brunelle 1s an instructor in the department of
mathematics. We don"t have a picture of her, I"m sorry
to say. Cornelia Van Cott is an assistant professor.
She was hired as a result of the 2007/2008 search.
Christine Liu iIs the department program assistant.
You" Il hear testimony from her. Jim Finch was retired
professor of mathematics. You"ll hear testimony about a
party that was involved concerning his retirement.
Allan Cruse was also retired professor of mathematics,
and his name may come up as well iIn this case.

Other professors that may be testifying in this
case are Elliot Neaman, professor of history. And

during 2008 he was the president of the USF faculty
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association. That"s really an association that"s the
faculty union.

Alan Heineman was professor of English and
former president of the faculty association. He will
also be testifying iIn this case about events and about
the faculty collective bargaining contract and
particularly limitations on the discharge of tenured
employees -- tenured faculty.

Stephen Huxley, the professor in the School of
Management, he®"s going to be testifying about
interactions with Dr. Kao again in the late spring of --
during the spring of 2008.

Kevin Oh iIs assistant professor of education.
He will be testifying about a convocation event that he
attended with Dr. Kao in 2007 that may be an issue that
there will be some testimony about In this case.

Robert Toya i1s a retired professor. He may be
testifying concerning agreements that Dr. Kao filed in
2000 -- 1n 2000 and i1ts resolution.

Finally, we have some doctors that will be
testifying. We have Lenore C. Terr, Dr. Kao"s
psychiatrist. The testimony will be that for many years
Dr. Kao was suffering on and off from issues of
depression and that he was seeing a psychiatrist for

medication for that, as well as for other psychiatric
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treatment. You will hear that -- she will testify and
she will tell you about -- that she was treating Dr. Kao
throughout 2008 and prior. She will tell you about her
opinion that Dr. Kao has no -- there"s no danger to
anyone, that she never felt any need to give any
warnings of any dangerousness. And she will also
testify to you that no one from the university ever
sought to inquire of her as to any issues i1nvolving Dr.
Kao or any concerns that the university now says it has
with dangerousness.

Dr. Norman Reynolds, M.D. is a psychiatrist who
was selected to perform the mental health evaluation you
heard about 1n 2008.

Dr. Paul Good was a psychologist consulted by
USF 1In February 2008. He"ll be testifying in this case
about a meeting that he had with USF concerning Dr. Kao,
and he"ll be telling you about his advice to USF that
they should -- if they had concerns with Dr. Kao, they
should go speak to him.

James Missett, M.D. -- again, do not have a
picture for -- will be testifying about being consulted
by USF in May 2008. And he will testify to you about
what information he was given and what information and
what he said to the university.

Now, giving you just an overview of the people
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involved gives a -- gives a flavor of what this case iIs
about and hopefully gives you a sense of what sort of
things we intend -- the sort of things that we intend to
show.

But I would also like to go over, briefly, a
overview of what we believe that the events in this case
are going to be about. The purpose of this is to
present to you what we believe the evidence will show
and try to put them in a time line or time frame so that
when you hear about events from various witnesses,
you®ll have some reference in time to this.

Because this case involved many years and Dr.
Kao was a professor at the university for many, many
years, the time line will go quite some time. But if I
might, the story here at the University of San
Francisco, of course, begins in 1991 when Dr. Kao was
hired as an assistant professor. Then in 1997, Dr. Kao
is awarded tenure. In other words, he goes -- and the
evidence will show that his award of tenure was based on
exemplary teaching, exemplary research, and exemplary
service to the university.

In 1998 and 2000 the events that are most
important in this case begin. Starting in 1998, there
was a proposal to hire a Professor Stillwell without a

search. Dr. Kao objected to that, saying that "We
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should have a search."

In fall of 2000, the hiring of Professor
Stillwell was announced.

In November of 2000, Professor Needham, then
dean, says Kao did not keep him informed about a project
at the California College of Arts and Sciences. Dr.
Kao -- that -- there"s a letter that was sent concerning
this. Dr. Kao filed a grievance over that. In
December, that grievance was settled. There"ll be
testimony about that. The testimony will show that
Needham, Dean Needham, was quite upset over that
grievance.

In January to August in 2002, Dr. Kao was put
on involuntary leave of absence by Dean Needham after
Dr. Kao got sick from an adverse reaction to Prozac he
was taking for depression. The evidence iIn this case
will show that Dr. Kao was taking Prozac, prescribed
Prozac -- began taking Prozac; after several days of
taking 1t, began seeing hallucinations, which he will
describe as like a fuzzy outline around -- like a aura
around people.

He went to the emergency room. The doctor
diagnosed the problem as relating to the Prozac. He
advised the University of this. This was right before

classes started in 2002.
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The evidence will show that he then spoke to
Dean Needham about coming back to work in two weeks
after the Prozac was out of his system, and Dean Needham
told Dr. Kao that he could not come back to work unless
he personally interviewed with Dean Needham about this
and that there had to be another professor in Dr. Kao"s
class for the entire semester to watch him while he was
teaching.

In 2004 the evidence will show that there was a
faculty search, that there was no faculty meeting to
discuss the candidates, as the policies require, and
that Professor Devlin was hired. This will become
important because this will form part of the bases of
one of Dr. Kao"s complaints about the search process at
the university.

In January 2006, Dr. Kao submits an informal
discrimination complaint under the USF policies raising,
as you will find, a number of iIssues concerning Dr.
Kao®"s -- concerning the operations of the department but
all along the lines of Dr. Kao®s concern that the
department was not engaging in searches that had the
potential of getting minority and women candidates.

He was particularly concerned about the makeup
of the department, which was largely male, In fact at

that time was entirely male, and that he was the only
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male in mathematics and -- the only Asian male in
mathematics and the only minority in mathematics and
computer sciences.

In spring of 2006, there was another search
going on when Stephen Yeung was ultimately hired. This
will again become an important event because after
Professor Yeung was hired, Dr. Kao learned that Yeung®s
Ph.D. was not in the field of mathematics and he became
concerned that qualified women and minorities, others
that did have mathematics degrees, were not hired.

In May 2006, Kao filed a long formal complaint
of discrimination. This document will be iIn evidence
and you will see the nature of the complaints that Dr.
Kao made pursuant to the university®s policies.

In June through September 2006, there were
meetings to discuss possible resolution of this
complaint. However, iIn September 2006, USF asked Kao to
agree that everything in the formal complaint would be
confidential and asked Kao to agree to arbitration for
alternative disputes.

In October 2006, Kao had another adverse
reaction to medication. This one also put him in the
emergency room. He dealt with Dean Turpin on this, and
John was not allowed to come back to teaching, after

this incident, for that semester -- he was given other

HOLLY MOOSE & ASSOCIATES (415)332-4959




o o A wWwDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

39

jobs -- even after this emergency room -- even after the
physical reaction was over.

In January through March 2007, Kao rejected
USF*s proposals to keep material confidential and to
arbitrate all future disputes. He will testify he did
not feel either of those conditions were legitimate
conditions, that he was concerned about giving up his
future rights to -- iIn terms of complaints and ability
to continue to oppose things that he felt were wrong in
the department.

In August 2007, Kao files an addendum to the
formal complaint complaining about the confidential
arbitration provisions proposed by USF.

And iIn September 2008, vice president of human
resources, Ms. Peugh-Wade, rejects all of Kao"s
complaints. She does that In a two-page memorandum,
which will be in evidence. And you"ll see the reasons
that she used for that, doing so. But the evidence will
show that they -- the evidence will show that her
rejection of this complaint were based -- were, we
think, based on a overall hostility to the fact that
John was raising issues of discrimination, at the
university, in the hiring process.

In January 2008, we come to the events that 1

think are going to be most critical about this case. On
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January 3rd’ Dr. Kao speaks to Paul Zeitz, who"s chair
of the search committee for the 2008 search, and Dean
Brandon Brown, who was also the dean responsible for the
2007/2008 search. It was again a search for a professor
for the mathematics department.

What the evidence will show is that in this
search, there were only 195 applicants. In the prior
two searches, they had over 300 applicants each. And
Dr. Kao became concerned that the reason there were so
few applicants was that this search had not been
advertised In any professional journal that would reach
a large audience of people looking for mathematic jobs,
as mathematic professors.

Dr. Kao researched the actual place that this
job was advertised. And we will be showing you evidence
that this was advertised essentially on on-line
databases, that it was -- and that contained very little
information about the jobs, but just links to the USF
Web site. And Dr. Kao was concerned that this was the
explanation of why the numbers were so low.

And what Dr. Kao was particularly concerned
about was that the policies and procedures that he was
aware of and he"d been involved in required the
advertising of jobs in professional journals precisely

because that was designed to reach the widest number of
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possible applicants and get the broadest number of
potential minority and women and other applicants for
the jobs.

On January 7th, Kao sends a new email stating
that he"s filing a new complaint concerning the 2007 and
2008 search. And at this point, the university begins,
we believe, to try to be looking for some reason to get
rid of Dr. Kao.

On January 17th, Dr. Kao consults with
Dr. Chang about -- the university consulted with Dr.
Chang about Kao. The evidence will show that Dr. Chang
suggests that USF speak to Dr. Kao about any concerns
they had.

In February 2007, key events are that there"s a
February 6th meeting over the final candidates. In
this meeting, Kao argued the search was biased against
minorities because the position had not been advertised
in a professional journal. At this meeting, he also
presents statistics, which will be in evidence, to
support his claim to show that he felt that this search
was biased from the start. He will explain that he was
urging the department to reconsider the search and do it
right.

On February 17th February 12th, USF now

meets with another psychiatrist, Dr. Good, whose picture
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I showed you. And Good says again 1T you have
concerns, speak to Dr. Kao."

on February 215t Kao meets with
Ms. Gon-Soneda, USF human resources, about his new
informal complaint over the search.

In March, USF tells Kao that he has to use the
faculty grievance procedure now for his complaints.

In April, Kao is overheard asking President
Neaman about filing a union grievance. On April 215t
there"s an incident between Dean Turpin and Dr. Kao.
This will be become an important incident in this case
and you®re going to need to listen to testimony from
Dean Turpin and Dr. Kao about this, and you“"re also
going to need to consider carefully what this incident
means. You"ll have to consider ...

On April -- finally, on April ogth through
May 1St, USF begins interviewing the members of the
faculty. Now, they interview three faculty members at
the -- 1n the mathematics department, and only three.
And what these interviews said, among other things, is
that there are no verbal or physical threats by Dr. Kao.
They state -- they stated that Dr. Kao behaves as if
everyone hates him, and they state "We do, because we
are afraid he"s collecting data for a lawsuit against

us. And they state they can®"t trust Dr. Kao because he
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iIs suing people.

In May 2008, on May 9th, Dr. Kao attends the
Finch retirement part at Professor Needham®s home.

On May 12th, Zeitz and Needham now tell USF
that Kao bumped into them some time during the semester
or earlier. The evidence will show that they have no
dates of this bumping, they made no reports of this
bumping. It"s only at this point that this issue of
bumping somehow arises.

On May 20th, that*"s when USF now meets with
the third -- i1ts third consultant, Dr. Missett. The
evidence will show that USF tells Missett that USF has
spoken to Kao for six or seven years about his behavior.
The evidence will show that that statement is not true,
and in particular, no one"s spoken to Dr. Kao at all,
for even a minute, about any of his behavior or alleged
behavior In the spring of 2008.

THE COURT: Mr. Katzenbach, at this time is it
convenient for you to pause for a break?

MR. KATZENBACH: Yes, Your Honor. If 1 could
just finish this one part, and then ...

THE COURT: Sure.

MR. KATZENBACH: He also tells Missett that
students have complained about Kao. The evidence will

show that that iIs untrue. He"s never had a student
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complain. And in fact, the evidence will show the
opposite. The evidence will show that during the spring
semester, the semester where these events are occurring,
Dr. Kao, like every other professor at the University of
San Francisco, is given composite ratings of how the
students rate their performance. Those ratings are not
only based on -- those ratings are national in scope, In
the sense they rate a professor iIn comparison to the
nation as a whole on six criteria, to the university as
a whole on those same six criteria, to the department as
a whole on those six criteria.

And in the spring of 2008, the evidence will
show that Dr. Kao was better in his ratings than the
national average and the department average and, in all
but one case, the university"s average. And in three of
those six cases, not only was he better, but -- since
this 1s mathematics, we had some mathematic data,
actually starred them to indicate that in two of those,
he was better -- he was essentially in the g5th
percentile of teachers nationally, and in one, he was in
the 99th percentile of teachers nationally on these
ratings.

Finally, the evidence will show from USF -- the
evidence will show that when they were discussing a

fitness-for-duty examination for Dr. Kao, they also
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discussed If he passed that fitness-for-duty examination
that they would then consider these bumpings an assault
and they could fire him for that as well.

Finally, the meeting notes kept by vice
president of human resources, Ms. Martha Peugh-Wade,
state the plan to get him out medically and keep him out
medically.

This would be a good time for me to stop.

THE COURT: Ladies and gentlemen, remember the
admonition. Do not form or express any opinion on this
case until it"s finally submitted to you for your
decision. Do not discuss among yourselves or with
others until that time. Please be back in your places
at 10:10 according to the courtroom clock.

(Recess taken.)

THE CLERK: Please remain seated and come to
order. Department 318 iIs again In session.

THE COURT: Jurors and alternates are all
present. Counsel on both sides are present. Plaintiff
is personally present.

Mr. Katzenbach, you may continue your opening
statement.

MR. KATZENBACH: Thank you, Your Honor.

Thank you, ladies and gentlemen of the jury.

In June 2008, Dean Brown reports that Stephen
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Yeung says Kao veered at him in the hallway. The
evidence at trial is going to show that outside the
men®s room, Dr. Yeung was leaving and that Dr. Kao was
walking down the hallway. And the testimony will be
from Dr. Yeung that he"s not sure that Dr. Kao ever saw
him leaving.

What -- the evidence will show that no one
interviews -- that human resources doesn"t interview Dr.
Yeung about this alleged incident. In June 18th,
there is a meeting where Dr. Kao i1s told to come to a
meeting with human resources and iIs told USF is
considering sending him to a mental examination.

This is the first time that Dr. Kao hears
anything about any problems with him, any concerns the
university has during the entire semester.

The evidence will show that the university says
that Dr. Kao is engaged in frightening behaviors such as
grimacing, maniacal chuckling, clenching his fists with
apparently unfeigned anger, bumping into people or maybe
nearly bumping into people or charging at people in a
way that makes them think that he"s going to bump into
them, walking stiffly, having a grimace or scary face.

Dr. Kao says "'l don®"t know what this is about.
Can you give me more information so I can respond.™

The university says ""No, we don"t think that
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would be useful.”

Dr. Kao offers to meet with anyone who is
concerned about him, to clear the air. The university
says ""No, we don*t think that would be useful either.”

On June 24th, Kao 1s told that he must go to
a mental examination with Dr. Reynolds and is now banned
from being on the campus because of these events.

At that time, Dr. Kao is told he has to provide
all medical information that Dr. Reynolds requests and
that Dr. Reynolds would give USF a report setting forth
Dr. Reynolds®™ opinion as to Dr. Kao"s condition and
fitness to perform faculty functions.

At the same time, USF is In communications with
Dr. Reynolds and directs Dr. Reynolds to use a form,
medical release, that would require Kao to agree to give
Dr. Reynolds a complete history and background -- for
examp